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By Hon. James Hudson 

In examining pleadings in the Commer-
cial Division, the most common cause of 
action is, of course, breach of contract, fol-
lowed by tortious inference with contract. 
A less common cause of action is fraud. 
Although it may walk hand in hand with a 
claim for fraudulent acts, the court does not 
often see attempts to disregard a corporate 
entity and seek redress against the individ-
ual owner(s) of a business.  Relevant case 
law, however, indicates that such a plead-
ing may be more propitious than its rarity 
might indicate.  

In pleading a claim for fraud, the Second 
Department’s decision in Pace v. Raisman 
& Associates, Esqs., LLP, 95 A.D.3d 1185, 
945 N.Y.S.2d 118 (2d Dep’t 2012) is most 
edifying. The court held that “[w]hile there 
is no requirement that there be unassailable 
proof at the pleading stage, the basic facts 
constituting the fraud must 
be set forth . . . [CPLR § 
3016(b)] is satisfied when 
the facts suffice to permit 
a reasonable inference of 
the alleged misconduct.” 
(Id. at 1189; relying on 
the holding in Eurycleia 
Partners, LP v. Seward & Kissel, LLP, 12 
N.Y.3d 553, 883 N.Y.S.2d 147 (2009)

This must be contrasted with a 
complaint seeking to hold a busi-
ness owner individually liable for 
what would normally be a corpo-
rate obligation.

Judge Stanley Fuld, of happy 
memory, stated the rule which 
governs to the present day: 
“Broadly speaking, the courts 
will disregard the corporate form, 
or, to use accepted terminology, “pierce 
the corporate veil”, whenever necessary 
“to prevent fraud or to achieve equity” 
(Walkovszky v. Carlton, 18 N.Y.2d 414, 
417, 223 N.E.2d 6 [1966])

In the case of Morris v. New York State 
Dep’t of Taxation & Fin., 82 N.Y.2d 135, 
603 N.Y.S.2d 807, 623 N.E.2d 1157 (1993) 
the court noted that the concept of piercing 
the corporate veil does not readily lend it-
self to “definitive rules” (Id. p.141). With 
that admonition, however, the court opined: 

“Generally, however, 
piercing the corporate veil 
requires a showing that: 
(1) the owners exercised 
complete domination of 
the corporation in respect 
to the transaction attacked; 
and (2) that such domina-

tion was used to commit a fraud or wrong 
against the plaintiff which resulted in 

plaintiff’s injury” (Id. at 141 see, 
Matter of Guptill Holding Corp. 
v. State of New York, 33 A.D.2d 
362, 364–365, 307 N.Y.S.2d 
970, affd 31 N.Y.2d 897, 340 
N.Y.S.2d 638, 292 N.E.2d 782; 
Lowendahl v. Baltimore & Ohio 
R.R. Co., 247 App.Div. 144, 157, 
287 N.Y.S. 62, affd 272 N.Y. 
360, 6 N.E.2d 56; American Pro-

tein Corp. v. AB Volvo, 844 F.2d 56, 60 [2d 
Cir.1988] [analyzing New York law and 
citing Lowendahl (supra) ]; International 
Aircraft Trading Co. v. Manufacturers Trust 
Co., 297 N.Y. 285, 292, 79 N.E.2d 249; see 
generally, Presser, Piercing the Corporate 
Veil § 2.33[3], at 2–304—2–313).”

The question of the adequacy of plead-
ing a cause of action under this theory was 
discussed at length in the oft cited deci-
sion of E. Hampton Union Free Sch. Dist. 
v. Sandpebble Builders, Inc. , 66 A.D.3d 
122, 126, 884 N.Y.S.2d 94, 98 (2nd Dept. 
2009), aff’d, 16 N.Y.3d 775, 944 N.E.2d 
1135 (2011). The court emphasized that 
piercing the Corporate veil is governed 
by CPLR 3013. Specifically, the Appellate 
Division declared “…the complaint here is 
not required to meet any heightened level 
of particularity in its allegations (cf. CPLR 
3016). Instead, it need only contain “[s]
tatements . . . sufficiently particular to give 

the court and parties notice of the transac-
tions, occurrences, or series of transactions 
or occurrences, intended to be proved and 
the material elements of each cause of ac-
tion” (CPLR 3013). (Id. at 125, emphasis 
mine).

In reviewing the pleading for sufficien-
cy under this theory the court will look 
for factors such as “…failure to adhere to 
corporate formalities, inadequate capital-
ization, commingling of assets, and use 
of corporate funds for personal use” (Su-
perior Transcribing Serv., LLC v. Paul, 72 
A.D.3d 675, 676, 898 N.Y.S.2d 234, 236 
(2nd Dept. 2010); citing Millennium Con-
str., LLC v. Loupolover, 44 A.D.3d 1016, 
1016–1017, 845 N.Y.S.2d 110; East Hamp-
ton Union Free School Dist. v. Sandpebble 
Bldrs., Inc., supra at 126; John John, LLC 
v. Exit 63 Dev., LLC, 35 A.D.3d 540, 541, 
826 N.Y.S.2d 657).

As long as the above elements can be 
articulated, New York’s liberal pleading 
standard under CPLR 3013 should be sat-
isfied as opposed to claims sounding under 
CPLR 3016.

Note: Judge Hudson is an Acting Su-
preme Court Justice. He currently presides 
over Part XL (Residential Foreclosures) 
and Part XLVI (Commercial Division) in 
Riverhead.
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Piercing the Corporate Veil-Sufficiency of Pleadings

By Jarrett M. Behar

Each year, the Advisory Committee on 
Civil Practice makes recommendations to 
the Chief Administrative Judge as to legis-
lative proposals in the area of civil proce-
dure that may be incorporated into the Chief 
Administrative Judge’s legislative program.  
The recommendations are posted on the 
New York Courts website1 and it is a high-
ly interesting read as to what improvements 
are being suggested for the practice of civil 
litigation in New York State. In 2018, among 
the recommendations from the 36 measures 
recommended by the Advisory Committee 
that were enacted by the Legislature was 
new CPLR Rule 4540-a entitled “Presump-
tion of authenticity based on a party’s pro-
duction of material authored or otherwise 
created by the party,” which states:

Material produced by a party 
in response to a demand pursuant 
to article thirty-one 
of this chapter for 
material authored or 
otherwise created by 
such party shall be pre-
sumed authentic when 
offered into evidence 
by an adverse party. 
Such presumption may be rebutted 
by a preponderance of evidence 
proving such material is not au-
thentic and shall not preclude any 
other objection to admissibility.

This provision went into effect 
on Jan. 1, 2019 and, as far as my 
research uncovered, has not yet 
been cited in any reported deci-
sion.

The Advisory Committee rec-
ommended this proposal “to elim-
inate the needless authentication 
burden often encountered by liti-
gants who seek to introduce into 
evidence documents or other items authored 
or otherwise created by an adverse party 
who produced those materials in the course 
of pretrial disclosure.” The committee felt 
that a party that has produced a document 
in the course of pretrial discovery that it 
authored or otherwise created has already 
implicitly acknowledged its authenticity. 
As a result, having to present additional evi-
dence to authenticate such a document is “a 
waste of the court’s time and an unnecessary 
burden on the proponent of the evidence.” 

Finally, the committee also 
stated that this provision is, 
in sum and substance, cod-
ifying a specific application 
of the general rule that cir-
cumstantial evidence can 
be used to authenticate evi-
dence. In this case, that cir-

cumstantial evidence is the opposing party’s 
own production of the evidence.

The provision as recommended by the 
Advisory Committee and enacted by the 
Legislature does not, however, require au-

thentication in all circumstances. 
The new rule merely creates a re-
buttable presumption that allows 
the producing party to introduce 
evidence of forgery, fraud or some 
other authenticity defect, and 
prove that the document is not, in 
fact, authentic.  The standard for 
rebutting this presumption would 
be by a preponderance of the evi-

dence. In addition, the committee noted that 
this rule does not preclude authentication of 
evidence by any other statutory or common 
law method.  

There is not a corresponding rule in the 
Federal Rules of Evidence. Federal Rule of 
Evidence 901 simply requires the proponent 
of evidence to “produce evidence sufficient 
to support a finding that the item is what the 
proponent claims it is” and then provides 
examples of what would satisfy this require-
ment. The committee did note that several 
recent federal court decisions have held that 
the opposing party’s production of its own 
papers during pretrial discovery can estab-
lish the proposed evidence’s authenticity.  

I believe that there is the potential for an 
issue to develop as this rule is utilized going 
forward as to what it means to have mate-
rial “authored or otherwise created by the 
party.” For example, if the opposing party 
is responding to an email from a third-party 
and produces the entire email conversation 
as one document during pretrial discovery, 
is the entire email conversation authenti-

cated for purposes of CPLR 4540-a or just 
the opposing party’s reply? What if the 
opposing party produces a piece of corre-
spondence that he or she authored that at-
taches documents from a third-party? How 
will text messages factor in under this rule? 
These are just some of the myriad questions 
that may need to be determined under CPLR 
4540-a and they are not addressed in the Ad-
visory Committee’s report or the New York 
State Assembly’s Memorandum in Support 
of Legislation (which is essentially just a 
copy of the section of the committee’s re-
port on this rule).  One would hope that a 
common-sense approach will ultimately be 
used by the courts in making these determi-
nations, but it will certainly be interesting 
to see what happens when decisions on the 
interpretation of this rule begin to be issued. 

Note: Jarrett M. Behar, a partner of the 
firm Certilman Balin Adler & Hyman, LLP, 
practices in the areas of commercial litiga-
tion, real estate development and construc-
tion law.  He is the co-chair of the Suffolk 
County Bar Association Transactional and 
Corporate Law Committee, an Officer and 
Associate Dean of the Suffolk Academy of 
Law and the Vice-President of the Commack 
Union Free School District Board of Educa-
tion.  For additional information concern-
ing this article, please feel free to contact 
Mr. Behar at jbehar@certilmanbalin.com.  

1.  http://ww2.nycourts.gov/ip/judiciaryslegislative/
archive.shtml
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